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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

___________________________________X 

SIMIT SARAYI YATIRIM VE :

TICARET A.S., a Turkey corporation, :

 :

 Opposer, : Opposition No.:  91213497

 : Mark SIMIT + SMITH (and design) 

 v. : Serial No. 85940333 

 :

SIMIT AND SMITH, INC., a New Jersey :

corporation, :

 :

 Applicant. :

___________________________________X

 

 

 ANSWER TO NOTICE OF OPPOSITION 

Applicant,  SIMIT AND SMITH, INC, respectfully Answers the Notice of Opposition as

follows:

1.  Applicant is without sufficient information or belief with regard to the truth of 

the allegations of Paragraph 1, and therefore denies such allegations.

2.  Applicant is without sufficient information or belief with regard to the truth of 

the allegations of Paragraph 2, and therefore denies such allegations.

3.  Applicant is without sufficient information or belief with regard to the truth of 

the allegations of Paragraph 3, and therefore denies such allegations.
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4.  Applicant admits the allegations of this paragraph.

5.  Applicant is without sufficient information or belief with regard to the truth of 

the allegations of Paragraph 5, and therefore denies such allegations.

6.  Applicant denies the allegations set forth in Paragraph 6.

7.  Applicant denies the allegations set forth in Paragraph 7. 

Applicant denies that Opposer is entitled to the relief sought in its WHEREFORE 

clause. 

Except as expressly admitted herein, Applicant denies each and every allegation 

contained in the Notice of Opposition and denies that Opposer is entitled to any relief 

requested, and therefore requests that serial no.8594033 be allowed to continue to registration

because of no harm caused or confusion with the plaintiff’ marks. 

AFFIRMATIVE AND OTHER DEFENSES 

1. The Notice of Opposition fails to state a claim upon which relief can be 

granted. 

2. The Notice of Opposition was filed in bad faith and for improper purposes. 

3.  The common element of both applicant’s and registrant’s mark, SIMIT, is generic, or

at least highly descriptive and lacking in acquired distinctiveness, and is the name for a type of
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Turkish bread and also means bagel.

4.  The word “SIMIT” in registrant’s marks has been disclaimed or has been required to

be disclaimed and is therefore weak. 

5.  Applicant’s mark is not pronounced similarly to plaintiff’s marks.

6.  Applicant’s mark is not spelled similarly to plaintiff’s marks.

7.  Applicant’s mark does not have similar meaning to plaintiff’s marks.

8.  Applicant’s mark does not have a similar appearance to plaintiff’s marks.

9. There is no likelihood of confusion between Applicant’s use and registration of 

its SIMIT + SMITH mark and Opposer’s use and registration of its Simit Sarayi  marks. 

10. Applicant’s mark is sufficiently distinct so as to avoid confusion as to the source of

Applicant’s goods.  

11. Applicant’s use of its mark in the United States predates any use of any mark asserted

by Opposer in the Notice of Opposition. 

12. Waiver and/or estoppel. 

 

 

Respectfully submitted, 

By:         /cecelia m. perry/                                          

   

  Cecelia M. Perry

McGLEW AND TUTTLE, P.C.

Scarborough Station

     Scarborough, N.Y. 10510-9227

(914) 941-5600

cperry@mcglewtuttle.com

Attorney for defendant  SIMIT AND

SMITH, INC
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CMP:JJM

DATED: SCARBOROUGH, NEW YORK

December 23, 2013

SHOULD ANY OTHER FEE BE REQUIRED, THE PATENT AND TRADEMARK OFFICE

IS HEREBY REQUESTED TO CHARGE SUCH FEE TO OUR DEPOSIT ACCOUNT 13-

0410.

I HEREBY CERTIFY THAT THIS CORRESPONDENCE IS BEING ELECTRONICALLY

FILED WITH THE UNITED STATES PATENT AND TRADEMARK, ON December 23,

2013.

I HEREBY CERTIFY THAT THIS CORRESPONDENCE IS BEING SERVED ON 

2013 Michael J. McCue 

3993 Howard Hughes Parkway, Suite 600 

Las Vegas, Nevada 89169 

BY FIRST CLASS MAIL ON December 23, 2013

McGLEW AND TUTTLE, P.C.

By:           /cecelia m. perry/                                            Date: December 23, 2013                
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